Mr. Spurlock stated that the respondent advised him during his
investigation that the wall in question had been scaled by means of a
power shovel. However, he determined that the shovel had not been used
on the day of the accident and that it was parked on the spoil bank some
3/4 of a mile from the accident scene undergoing repairs (Tr, 42).
Further, the respondent advised him that the shovel^had not been used
for some three or four days prior to the collapse of the wall (Tr. 42).

Mr. Spurlock testified as to the second citation which he issued
for a violation of section 77.1713, and confirmed that he did so after
checking the mine record books for August 5, 1980, and failing to find
an entry for loose unconsolidated materials.  Since he found such material
present on August 6, 1980, which he believed constituted an obvious violation
of section 77.1001, he also believed that a competent on-shift examiner
would have discovered those conditions (exhibit P-3; Tr. 45-46).  He explained
that part of the mine is located in the State of Tennessee and part in
Kentucky, and that the portion of the mine which he cited is located in
Tennessee and the on-shift examiner was not certified in that state, but
was certified in Kentucky (Tr. 46).

On croSTS-examination, Mr. Spurlock testified as to certain drill holes
found at the top of the high wall, but he did not know when they were drilled,
nor did he know the condition of the area when they were drilled.  The order
which he issued was terminated by another inspector, possibly the day after
it was issued, and he was not present when it was terminated.  In addition,
he was not in the pit, nor did he inspect it, prior to the day of the
accident (Tr. 49). He was acquainted with "hill seams", which he described
as separations which are dry and sometimes wet, and he conceded that
it was possible that some were present in the area where the rock materials
fell out from the wall. He also conceded that the "cracks" he observed
were "natural" cracks (Tr. 51).

Mr. Spurlock conceded that the loose materials which he cited the
day after the accident were conditions that existed after the rock fall
in question, and that the overhanging area was what was left after the
wall fell (Tr. 55). He also described in an area of unconsolidated
material which he identified in photographic exhibits P-10, as unconsolidated
material that had nothing to do with the collapse of the wall and was away
from the fall area (Tr, 55-56). He had no idea as to the angle of repose
of the area from where the rock fell prior to the fall (Tr. 57), but did
observe "teeth" marks present on the high wall from the shovel (Tr. 57).
As for the second violation concerning the record book entry, he conceded
that he did not observe the area in question on the day of the accident,
August 5, and did not know what the foreman may have observed at that time
(Tr. 58).

Mr. Spurlock testified that the conditions were abated by blasting
down the remaining highwall area where the fall occurred (Tr, 69), and he
reiterated that he had never observed the high wall area in question prior
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contains a requirement that the angle of .repose for the high wall be 85
